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PROFESSIONAL STANDARDS AMENDMENT BILL 2009 

Second Reading 

Resumed from 13 May. 

MR M. McGOWAN (Rockingham) [3.58 pm]: The opposition supports this legislation. I understand that it 
was in the drafting process for a considerable period, and that it is a reasonably technical amendment to the 
existing law on the professional standards scheme that limits the civil liability of members of occupational 
associations. The original legislation on this matter was passed by the Parliament in the first half of 1997. It was 
Court government legislation that the then opposition supported. As I understand, Western Australia was the 
second state in the commonwealth after New South Wales to put such legislation in place. I had a look at the 
original debate in 1997, and I was shocked to discover that I was the lead speaker for the opposition at that point, 
and I indicated our support for the Professional Standards Bill.  

Mr W.J. Johnston: It would have been a worthy contribution. 

Mr M. McGOWAN: It was a long contribution. I was surprised by the amount of research that had gone into it, 
and how knowledgeable I was on this issue. It was extraordinary actually. I was interjected on by the then 
member for Geraldton, Mr Bloffwitch, who described my contribution as excellent, and also by the then member 
for Albany, Mr Prince, who had some interest in the matter. Anyway, it was a long contribution. 

Mr C.J. Barnett: It is always a good principle never to reread your speeches. 

Mr M. McGOWAN: I would agree with that, Premier, except to say that I was surprised by how much research 
I did back in those days. I thought I would just make the point that I spoke for an hour on this legislation back 
then; I will probably manage about three minutes on it today, which might reveal some decline in my brain 
capacity over the intervening 12 or 13 years! 

Mr C.J. Barnett: We�ve noticed. 

Mr M. McGOWAN: I thank the Premier for his kind remarks. 

The legislation is, in effect, a technical amendment to the professional standards legislation. The professional 
standards legislation was originally put in place so that particular professions could enter into a scheme by which 
they capped their liability for occupational negligence. As an offset or perhaps a broader community benefit for 
that capping of liability, they are required to provide insurance and put in place various mechanisms for 
professional development and the like to reduce the prospect of their members being sued for negligence. There 
is a benefit for a profession to take the right steps to reduce the possibility of its members being sued for 
negligence. The then opposition supported the legislation and over the intervening 12 or 13 years it has had a 
slow take-up. Three schemes relating to this legislation have been entered into, predominantly by accountants. I 
note that during the original debate, Mr Prince interjected on me to say that he thought the schemes would be 
taken up predominantly by engineers and architects, so his foresight was not really there in this case, which I will 
have to point out to him the next time I see him! It has actually been taken up by accountants more than it has 
been taken up by engineers and architects. 

This legislation will amend the professional standards legislation to bring it into line with legislation in other 
states. The legislation is not identical but it is consistent across the states. The amendments in question are small. 
The Attorney General�s second reading speech referred particularly to the definition of �damages� in relation to 
amounts payable under the legislation, which I think is the most significant amendment. I could read what he had 
to say on this matter, but in effect I think it expands the area that can be covered by liability. That is something 
that is quite technical and probably does not come up very often, but it appears to be sensible. 

As far as I can tell, the remainder of the amendments are quite small and technical, and this generally is a much 
smaller reform than that adopted under the original legislation in 1997. I do not think that this legislation has had 
a significant effect on the civil liability issue that existed in Australia in the early part of this decade. The civil 
liability issue of insurance premiums that spread throughout the country in the early part of this decade was a 
major problem for individuals, companies and community organisations across Australia. The Civil Liability Act 
was passed in 2002 and funnily enough, I handled the legislation. It was a significant reform and reflected what 
took place in other states. That civil liability reform legislation changed a number of the laws that had developed 
over time by way of precedent, and it has certainly had an impact on insurance premiums. Insurance premiums 
were a very serious issue in the early part of this decade; people were unable to obtain public liability insurance. 
The introduction of the civil liability reform was a very important means of very substantially reducing cost 
pressures on insurance companies, which meant that insurance companies were able to provide insurance. That 
legislation was, I think, one of the key economic reforms of the former government, along with electricity 
reform, liquor reform and the complete rewrite of the tax legislation. I would say that they were the most 
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significant economic legislative reforms of the previous government. I suppose we could also throw in the 
creation of the Economic Regulation Authority as the fifth major economic reform undertaken by the previous 
government. 

Having said that, I am sure that the Professional Standards Amendment Bill will improve the operation of the 
existing professional standards scheme, and as a consequence the opposition is supportive of this legislation and 
is happy to see it progress through Parliament. 

MR C.C. PORTER (Bateman � Attorney General) [4.06 pm] � in reply: I thank the member for 
Rockingham. He is certainly better versed than I am in the history of the Professional Standards Act 1997, and 
he has summarised very well the effects and intent of the amendments to that act that are before us in the 
Professional Standards Amendment Bill 2009. Several of the amendments are truly in the nature of 
harmonisation with the mirror acts that exist in the other state and commonwealth jurisdictions, and they are very 
minor changes. I will attempt to summarise the relatively complicated substantive change as simply as my 
understanding of it will allow. 

The Professional Standards Act 1997 provided that certain professional organisations could promise to undergo 
and complete certain types of standards training and the like, and if they did so to the satisfaction of the relevant 
statutory authority with responsibility for approving such schemes, they could in effect receive lower insurance 
premiums to cover their members. In Western Australia there are three approved schemes under the Professional 
Standards Act. They cover public practice members of the CPA, members of the Australian Institute of 
Chartered Accountants and members of Engineers Australia. Each of those organisations puts its members 
through compulsory training schemes and the like, and in exchange for doing so their members have discounts 
available to them for their insurance. 

A problem that has arisen is that in the general market�that is to say, not the market that provides insurance 
discounts to organisations that meet the requirements of the Professional Standards Act�there are two types of 
policies with which, for example, an accountant might insure himself. One is a policy that includes the cost of, 
for example, defending an action of malpractice or negligence, and the other is a policy that is exclusive of those 
costs. I will make sure that I have summarised that accurately. Professionals in the general insurance 
marketplace can hold either a policy that is cost inclusive, or a cost-in-addition insurance policy. As the 
Professional Standards Act is currently drafted, a member of Engineers Australia could enter into a scheme, but 
the only types of insurance policy for which he might reliably receive a discount would be cost-in-addition 
insurance policies. I would imagine that a cost-in-addition insurance policy is a cheaper type of policy than a 
cost inclusive policy. This bill amends the Professional Standards Act to allow people to enter into these 
professional training arrangements, and in so doing have a choice, depending on the nature of the training and 
the arrangement being entered, to have discounts pursuant to either a cost inclusive insurance policy or a cost-in-
addition insurance policy.  

Ms J.M. Freeman: When you are talking of costs, are you talking of costs of the premiums or costs that come 
from the civil actions? 

Mr C.C. PORTER: Yes, the latter; that is, costs that come from the civil actions. 

Ms J.M. Freeman: Costs inclusive meaning that those costs are inclusive in terms of when you are doing the 
settlement versus costs additional, which the client has to pick up? 

Mr C.C. PORTER: My understanding of it is this: let us say the member for Nollamara is an accountant and the 
organisation of which she is a member is a member of this scheme and puts her through a certain amount of 
training, she would presently have a discount on the insurance premium for a cost-in-addition insurance policy. 
She is therefore covered for the cost that she might eventually pay out to a client that she had in some way 
offended against, if I can put it that way. 

Ms J.M. Freeman: Costs of the damages or costs of the legal advice? 

Mr C.C. PORTER: Costs of the damages but not � 

Ms J.M. Freeman: Not the costs of the legal advice. 

Mr C.C. PORTER: Correct. Therefore, the costs of the legal representation, the costs of defending the action or 
having the member deal with the action, are the costs in addition; so they are not covered by the scheme at 
present. 

Ms J.M. Freeman: And this will cover it? 

Mr C.C. PORTER: Correct. Therefore, this means that if the member for Nollamara is an accountant and her 
umbrella organisation meets all the training requirements, she could pay for either a cost-in-addition policy or a 
cost-inclusive policy. It is just giving her the same options that she would have in the marketplace. I imagine that 
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even if she had gone through the training systems and schemes, if she is an accountant for instance, and she 
wants a cost-in-addition insurance policy versus a cost-inclusive policy, the cost-inclusive policy would still be a 
more expensive option than the cost-in-addition policy. Of course the question that is probably on the member 
for Nollamara�s lips is: will this disadvantage the consumer in any conceivable way? No, it does not. It has gone 
through the SCAG�Standing Committee of Attorneys-General�process. 

Ms J.M. Freeman: Actually, the question on my lips was: why did it make a difference, because we at least said 
it that way? 
Mr C.C. PORTER: It is simply because in the open market independent of these schemes an accountant would 
be in a position that, without going through any training, he could get either a cost-inclusive or a cost-exclusive 
policy. 
Ms J.M. Freeman: But not at the reduced rates. 
Mr C.C. PORTER: Correct. 
Ms J.M. Freeman: This is so that they can wholesale it, isn�t it? They combine them together and get wholesale 
rates, don�t they? 

Mr C.C. PORTER: No. It is about providing compulsory training to accountants, which lowers the likelihood 
of them doing anything that their client would complain about than in other caeteris paribus circumstances.  

Ms J.M. Freeman: This means they can average over risks because they can make general assumptions and they 
can wholesale it for less cost. 

Mr C.C. PORTER: There would certainly be actuarial calculations. Consumers might consider that dealing 
with accountants from the Institute of Chartered Accountants in Australia is a safer bet because they have gone 
through this amount of training. 

Ms J.M. Freeman: Anyway, does it disadvantage consumers? 

Mr C.C. PORTER: I thank the member for Nollamara for raising that point. The reason is that clause 8 will 
insert new section 40A into the Professional Standards Act. This new section will clarify that although a 
defence-costs-inclusive insurance policy, compared with one that is not defence-costs-inclusive, may reduce the 
amount available to be paid under the policy to a scheme participant�s client for a claim, this does not lower the 
scheme participant�s liability to the client. Basically, it would be a cheaper form of insurance, but the difference 
would still have to be made up to the actual capped liability to the client. That seems clear to me. 

Ms J.M. Freeman: Yes. 

Mr C.C. PORTER: So that is the mechanism by which it is ensured that an accountant has a choice between 
two types of insurance policies, both at a discounted rate, but one more expensive than the other. It would be 
discounted by virtue of the accountant�s participation in a scheme to which the umbrella organisation is certified 
to run. In those circumstances it brings it in line, it is fair to say, with the types of policies that are available on 
the market, but a consumer would not be disadvantaged because an errant accountant�if he is sued, has to pay 
damages and has a cost-exclusive scheme�would still have to make up the difference to the client. 

Mr Speaker, I will not add anything more to that. I think that explains the fundamental premise of the bill. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Attorney General), and transmitted to the Council. 
 


